
Labor Commissioner, State of California
Department of Industrial Relations
DIvision of Labor Standards Enforcement

300 Oceangate Ste 850
Long Beach, CA 90802
(562) 983-1852
fAX: 562-499-6439

DATE:
luI' 29, 2(01)

11) Reply Rerer 10 C~sc No:
40-23373·220

CIVIL WAGE AND PENALTY ASSESSMENT

Awarding DOOy Work Performed in CounlY or
RllInon~ Municioal W3tcr Di~lricl San Di~&2.

PROJECT NAME I'rojCl:t Nu.
Construction of 12 Inch Pio~Jinc 0
l>rime Contractor
T C Construction Compnny Lnc
SUbcomraetor

After an investigation concerning the payment of wages to workers employed in the execution of the contract for
the above-named public works project, the Division of Labor Standards Enforcement (the "Division") has determined
that violations of the California Labor Code have been corrunitted by the contmctor and/or subcontractor
identified above. In accordance with Labor Code section 1741, the Division hereby issues this Civil

Wage and Penalty Assessment.

The nature of the violations of the Labor Code and the basis for the assessment are as follows:

1. misciassification of workers Antonio Fernandez and Sergio Gonzalez, resulting to underpayment of prevailing wages

2. underpayment of prevailing wages to other workers listed on the attached audit surrunary
in violation of Labor Code 1774.

The attached Audit Summary further itemizes the calculation of wages due and penalties wlder Labor Code

sections 1775 and 1813.

The Division has determined that the total amount of wages due is: $11,975.57

The Division has determined that the total amount of penalties assessed under Labor Code sections 1775
and 1813 is: $2t375.00

The Division has determined that the amount of penalties assessed against

under Labor Code section 1776 is:

Please refer to page 4 for specific withholding obligations pertaining to these amounts.

STATE LABOR COMMISSIONER

PW 33 IA,,",~· 'f<OO~)
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Notice of Right to Obtain Review - Formal Hearing

1n accordance with Labor Code SectiOII 1742 l an affected contractor or subcontractor may obtain
review of this Civil Wage and Penalty Assessment by transmitting a v{ritten request to the office
of the Labor Commissioner that appears below within 60 days after service of the assessment.
To obtain a hearing) a written Request for Review HIust be transmitted to the following address:

Labor Commissioner, State of California
Civil Wage and Penalty Assessment Review Office

203 J Howe Ave., Suite 100
Sacramento, CA 95825

A Request for Review either shall clearly identify the Civil Wage and Penalty Assessment from

which review is sought, including the date ofthe assessment, or it shall include a copy ofthe

assessment as an attachment, and shall also set forth the basis upon which the assessment is
being contested. In accordance with Labor Code section J742, the contractor or subcontractor
shall be provided an opportunity to review evidence to be utilized by the Labor Commissioner
at the hearing within 20 days of the Labor Commissioner's receipt ofthe written Request for Review.

Failure by a contractor or subcontractor to submit a timely Request for
Review wit! result in a finat order which shall be binding on the contractor
and subcnntractor, and which shall also be binding, with respect to the

amount duel on a bonding company issuing a bond that secures the
payment o[wages and a surety on a bond. Labol' Code section 1743.

In accordance with Labor Code section I742(d), a certified copy ofa final order may be filed by
the Labol' Commissioner in the office of the clerk of the superior COUlt in any COUllty in which the

affected contractor or subcontractor has property or has or had a place of business. The clerk,
immediately upon the filing, shall enter judgment for the State against the person assessed in

the amount shown on the certified order.

(continued on next page)
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Opportunity for Settlement Meeting

In accordance with Labor Code section 1742.1(c), the Labor Commissioner shall, upon receipt

of a request from the affected contractor or subcontractor within 30 days following the service

of this Civil Wage and Penalty Assessment, afford the contractor or subcontractor the opportunity

to meet with the Labor Commissioner or his or her designee to attempt to settle a dispute
regarding the assessment. The settlement meeting may be held in person or by telephone and

shall take place before the expiration of the GO-day period for seeking a hearing as set forth

above under the heading Notice of Right to Obtain Review. No evidence of anything said or any
admission made for the purpose of, in the course oi~ or pursuant to, the settlement meeting is
admissible or subject to discovery in any administrative or civil proceeding. This opportunity
to timely request an informal settlement meeting is in addition to the right to obtain a formal
hearing, and a settlement meeting may be requested even if a written Request for Review has
already been made. Requesting a settlement meeting, however, does not extend the GO-day

period during which a fm"mal hearing may be requested.

A written request to meet with the Labor Commissioner or his or her designee to attempt to settle

a dispute regarding this assessment must be transmitted to Lorna Espiritu
at the following address: 300 Oceangate Ste 850

Long Beach, CA 90802

LiqUidated Damages

In accordance with Labor Code section 1742.1(a), after GO days following the service of this Civil

Wage and Penalty Assessment, the affected contractor, subcontractor, and surety on a bond or

bonds issued to secure the payment of wages covered by the assessment shall be liable for

liquidated damages in an amount equal to the wages, Or portion thereof that still remain unpaid.

If the assessment subsequently is overturned or modified after administrative or judicial review,
liguidated damages shall be payable only on the wages found to be due and unpaid. Ifthe

contractor or subcontractor demonstrates to the satisfaction of the Director of the Department
oflndustria! Relations tbat be or she had substantial grounds for believing the assessment or

notice to be an error, the Director shall waive payment oftbe liquidated damages.
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(continued on next page)
Notwithstanding the above, in accordance with Labor Code 1742.1 (b), tbere shall be no liability
of liquidated damages if the fulJ amount of the assessment or notice, including penalties, has
been deposited with the Department of Industrial Relatio!!:» within 60 days following service of
the assessment or notice, for the Department to hold in escrow_pending administrative and
judicial review. The Department shall release·such funds, plus any interest earned, at the
conclusion of all administrative and judicial review to the persons and entities who are found to
be cntitled to such funds.

1n lieu of a cash deposit, the contnctor may post an undertaking with the Depaliment in the full
amount of the CWPA. The undertaking shall bc on the condition that, if any decision is issued
by the Director upholding the CWJ'A in any regard, the employer (contractor) shall pay the amount
owed pursuant to the decision the date the decision is final under Labor Code Section 1742 unless
the pmties have executed a settlement agreement for the payment of some other amount, in which
ease the contractor shall pay the amount that the contractor is obligated to pay under the tern,s of
the settlement agrcement. The ondertaking must provide that if the contractor fails to pay the amount
owed within 10 days of the date the decision is final or the execution of the settlement agreemcnt,
a portion of the undertaking equal to the amount owed, 01' the entire undertaking if the amount owed exceeds
the undertaking, is forfeited to the Labor Commissioner to satisfy the amounts owed WIder the CWPA.
A payment bond obtained by a contnctor for the public works project which is the subJect of the CWPA
shall not be accepted as an undertaking unless the following two conditions are completely satisfied:
(I) the payment bond provides for the payment of the full amount of the CWT'A, including but not limited
to, all wages, training, trust contributions, and penalties and (2) the conditions of payment set forth above
are expressly agreed to by the affected contractor(s) and the sorety which issued the payment bond.
The undertaking should be forwarded to the Department as directed below. The Depariment's Accounting
Office will hold the undeliaking until the administrative and judicial review is completed. The disbursement
of the bond funds will fa llow the same process as described above for a cash deposit.

Deposits must be made by check or money order payable to the Depariment oflndustrial Relations
with a letter and a copy ofthe Civil Wage and Penalty Assessment and mailed to:

Department of Industrial kelations
Attention Cashiering Unit

P.O. Box 420603
San Francisco, CA 94142

The Amount of Liquidated Damages Available Under this Assessment is

(continued on next page)
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Statutory Withholding Obligations

1. Awarding Body Withholding Obligations

In accordance with Labor Code section I727(a), before making payments to the contractor of
money due under a contract for public work, tbe awarding body shall withhold and retain thercfrom
all amounts required to satisfy this Civil Wage and Penalty Assessment. The amount required
to satisfy this Civil Wage and Penalty Assessment shall not be disbursed by the awarding body

until receipt ofa final order that is no longer subject to j~dicjal review,

The amount which must be withheld and retained by the awarding body pursuant to this

Civil W~ge and Penalty Assessment is:

Wages Due:
Penalties Due Under Labor Code sections 1775 and 18 I3:
Penalties Due Under Labor Code sections 1776:

Total Withholding Amount:

2, Prime Contractor Withbolding Obligations:

$11,975.57
$21,375.00

$0.00
$33,350.57

In accordance with Labor Code section I727(b), if tbe awarding body has not retained sufficient

money under the contract to satisfy this Civil Wage and Penalty Assessment hased on a
subcontractor's violations, the contractor shall, upon the request of the Labor Commissioner,
withhold sufficient money due the subcontractor under the contract to satisfy the assessment and
transfer the money to the awarding body. This amount shall not be disbursed by the awarding body

until receipt of a fmal order that is no longer subject to judicial review,

o If this box is checked, the Labor Commissioner hereby reguests.that the prime contractor
withhold the following amount jj'om money due the subcontractor and transfer the money to the

awarding body to satisfy this assessment:

Wages Due:
Penalties Due Under Labor Code sections 1775 and 1813:

Penalties Due Under Labor Code sections 1776:

Total Withholding Amount:

Distribution:

Awarding Body
Surety(s) on Bond
Prime Contractor
Subcontractor
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__--'$,,'1-'"1,975,57
$21,375.00

$0.00
$33;350,57


